RESOLUTION NO. 2008-205

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF ELK GROVE
AUTHORIZING THE CITY MANAGER TO SIGN AND TRANSFER A SWAINSON’S
HAWK FORAGING HABITAT CONSERVATION EASEMENT OVER THE CITY’S

HABITAT MITIGATION PROPERTY TO THE NATURE CONSERVANCY, TO SIGN
THE ENDOWMENT AGREEMENT FOR THE EASEMENT, AND TO TRANSFER AN
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ENDOWMENT OF $171,099 FROM THE SWAINSON’S HAWK HABITAT FUND TO

THE NATURE CONSERVANCY

WHEREAS, the City of Elk Grove has acquired property that will be converted
and managed as Swainson’s Hawk foraging habitat — the Swainson’s hawk habitat
mitigation property; and

WHEREAS, it is the City Council’'s desire that the conservation values of the
Swainson ’s hawk habitat mitigation property be protected in perpetuity; and

WHEREAS, executing a conservation easement over the Swainson’s hawk
habitat mitigation property and transferring said easement to an organization
recognized for environmental protection will ensure that the habitat conservation values

of the property are protected in perpetuity; and

WHEREAS, The Nature Conservancy is an organization that is i
internationally recognized for its efforts in preserving and protecting wildlife habitat
lands; and

WHEREAS, the City and The Nature Conservancy have prepared a draft
Conservation Easement, which describes how the property will be protected for the
benefit of Swainson’s hawks; and

WHEREAS, in order to accept and monitor the easement The Nature
Conservancy is requesting an endowment in the amount of $171,099; and

WHEREAS, the City has reviewed and concurs with the supporting

documentation for the nn'rlm'umnn'l' nresented h\l The Nature (‘nnepr\/anr‘v and
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WHEREAS, the City and The Nature Conseivancy have prepa a draft
Endowment Agreement, which describes how the endowment will be used.

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Elk
Grove hereby authorizes the City Manager or her designee to:

1. Finalize and sign a Swainson’s hawk foraging habitat conservation easement
over the City’s habitat mitigation property on behalf of The Nature Conservancy,
consistent with the draft described in Exhibit A;



2. Finalize and sign an Endowment Agreement with The Nature Conservancy for
the Swainson’s hawk foraging habitat conservation easement, consistent with the
draft described in Exhibit B; and

3. Transfer $171,099 from the Swainson's Hawk Habitat Fund to The Nature
Conservancy.
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PASSED AND ADOP
day of August, 2008.

|

ED by the City Councii of the City of Elk Grove this 27

ATTEST: APPROVED AS TO FORM:

oyl LA

SUSAN J. BLACKSTON, CITY CLERK /SUSAN COCHRAN, CITY ATTORNEY




Draft Dated August 5, 2008 EXHIBIT A

Recording requested, and when
recorded, return to:

The Nature Conservancy
201 Mission Street, 4™ Floor
San Francisco, CA 94105
Attn: Legal Department

A. Grantor own, §§;l property con%’stnpg of a‘pp )amately 744 acres, in Sacramento
County, California, as dese ofi e&L pExhibit A and shown more particularly on the map attached as

Exhibit B, attached hek' ifo and in¢

‘}porated herem& which together with all appurtenances thereto,

ranmre ml OTﬂfﬂl’V hll‘

D. Protection and preservation of the Property, including its wildlife habitat, shall assure that
this area and its existing features shall continue to be available for certain types of agriculture, which
provide foraging and or nesting habitat for Swainson’s hawks and other natural habitat values and buffer
for wildlife, a significant public benefit by preserving open space against development pressure, and
scenic qualities unique to the Cosumnes River Watershed.

E. As fee owner, Grantor owns the affirmative rights to identify, preserve, and protect
forever the existing features and values of the Property.



F. The State of California recognizes the public importance and validity of agricultural and
habitat conservation easements by enactment of Section 815 et seq. of the California Civil Code, and
Grantee is an entity qualified under such Civil Code provisions to hold conservation easements.

G. Grantee is a nonprofit corporation incorporated under the laws of the District of
Columbia, and, as a tax-exempt public charity described in Section 815.3 of the California Civil Code and
Sections 501(c)(3) and 509(a)(1) of the Internal Revenue Code of 1968, as amended from time to time
and u’)getucx with any and all wgumuuub promuxgateu thereunder \lut: “Code” ), is orgamzeu to protect
and conserve natural areas and ecologically significant land for scientific, charitable and educational
purposes, and is a “qualified organization™ within the provisions of Sectio/ Augn) of the Code quaiified
to acquire and hold conservation easements, and is authorized to hold conservatlon easements pursuant to
Section 815.3 of the California Civil Code. ~
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conditions set forth herein, res ol
agree as follows:

1. Purgoses

nhance, monitor and restore in perpetuity the
ng,.swithout limitation, the following (collectively,
T % habitat values of the Property as foraging and/or
d for other wildlife including the processes which sustain that
agriculture by protecting the Property from development

asement shall foster agricultural practices on the Property in harmony
n of conservation and habitat values of the Property as foraging and/or
V2 s"hawks and for other wildlife habitat and the processes that sustain that
habitat, and in harmony:;with the open space qualities of the Property. It is intended that each such
purpose shall be conduc in a manner consistent with all of such multiple natural resource conservation
purposes. This Grant prohlblts use of the Property for any purpose that would impair, degrade or interfere
with any of the multiple natural resources conservation purposes stated above.

2, Easement Documentation Report. The parties acknowledge that an Easement Documentation
Report (the “Report”) of the Property has been prepared by a competent biologist familiar with the
environs and approved by Grantor and Grantee in writing, a copy of which is on file with Grantor and
Grantee at their respective address for notices, set forth below. The parties agree that the Report contains
an accurate representation of the biological and physical condition of the Property at the time of this
Grant, and of the historical uses of the Property, including historical water uses. Notwithstanding the
foregoing, if a controversy arises with respect to the nature and extent of the physical, biological




condition of the Property or the permitted historical uses of the Property, the parties shall not be
foreclosed from utilizing any and all other relevant documents, surveys or other evidence or information
to assist in the resolution of the controversy.

3. Grantee's Rights. To accomplish the purpose of the Conservation Easement, the rights and
interests which are conveyed to Grantee by this Grant include, but are not limited to, the following:

A Preserve and Protect. Grantee may identify, preserve, protect, enhance, monitor and
restore in perpetuity the Conservation Values of the Property.

B. Entry and Access Rights: Grantee and Grantee's e

granted rights of access to enter upon the Propertyg)
rights-of-way, if any, and may enter upon the Pr (5? )
monitor compliance with and otherwise enforce “iﬁie
make sc1ent1ﬁc observatxons of the natural elefe

yees and agents are hereby
ng appurtenant easements and
onable times in order to
: 1s Grant, to study and
of the Property, to
s of this Grant and
: @@tect enhance,

] éases where

CLUII‘Cd ‘prevent terminate,
¢ shall be upon prior reasonable notice

5E% ct a sign or other &ppropnate marker in a prominent location on
the Prop isi rom a publicifdad, bearing information indicating that the
environmental; & 1) _ of the Property are protected by Grantee. The

; 1 ign shall be Jomtly determined by Grantee and

S;bject to Grantor’s approval, which approval shall not be
eld or denied, Grantee shall have the right to conduct, at Grantee’s

ng'shall be carried out in a manner that shall not interfere unreasonably with the
permitted use(s) or enjoyment of the Property by Grantor, its successors in interest, or
any legally recognized occupant(s) or user(s) of the Property. Any other parties
interested in conducting scientific studies on the Property are subject to the prior written
approval of Grantor, in consultation with Grantee, and such approval shall not be
unreasonably withheld or denied.

4, Permitted Uses of the Property. Grantor and Grantee intend that the Conservation Easement
shall confine the uses of the Property to the multiple natural resource conservation uses of agriculture,
open space, scenic, conservation, and wildlife habitat, including the processes which sustain those certain
agricultural uses and habitat, and to such other incidental uses as are expressly permitted herein, all in




accordance with the terms and conditions of this Conservation Easement. Except as prohibited or
otherwise limited by the terms of this Grant, Grantor reserves the right to use and enjoy the Property in
any manner which is consistent with the Conservation Purposes of the Conservation Easement. In that
regard, the uses set forth in Exhibit C attached hereto, though not an exhaustive list of consistent
permitted uses, are consistent with the Conservation Easement, and shall not be precluded, prevented or
limited by this Grant, except : (a) to the extent otherwise prohibited under the terms of this Grant; (b) in
those instances in which prior approval by Grantee is required under this Grant, until such approval is
obtained; and (c) in those instances in which any action or practice is or becomes inconsistent with the
Conservation Purposes or diminishes or impairs any of the specific Conservation Values, as determined

by Grantee and the City of Elk Grove in the exercise of each party’s reasonable:discretion.

5. Prohibited Uses of the Property. Any activity on or use of ,%9&
the Conservation Purposes (including, without limitation, any actxvxty or 1
impairs the Conservation Values) is prohibited. Though not an exhaustive list,
the uses described in Exhibit D attached hereto and incorpo a%@er in by re
on the Property In making this Grant, Grantor has con31d éd the pOSS1b111ty tha

%Rerty that is inconsistent with
' matenally diminishes or

extinguishment, or modification of this Grant or the Conscrvé Fasement. In addition, the inability of
Grantor, or Grantor’s heirs, successors, or. assigns, to conductiQr, implement any or all of the uses
permitted under the terms of this Grant, or the inprofitability of d(ﬁﬁ%?o shall not impair the validity of

this Grant or the Conservation Easement or b grounds fnr“fh 2 emﬁnatmn extinonishment. or
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modification of same.

6. Remedies.

fie AConservatlon Values or the Conservation Purposes,
perty so injured. If the noticed party fails to cure the violation
»notice, or under circumstances where the violation cannot

&Lontinue diligently to cure such violation until finally cured, the
‘ ll remcdies available at law or in equity to enforce the terms of this

respect to : ct1v tﬁg to cause the restoration of that portion of the Property affected by such
activity to the nd R)n that existed prior to the undertaking of such prohibited activity, to pay
monetary amount Wthh if not paid, could result in the extinguishment, modification, non-
enforcement or impairment of the Conservation Easement, and/or to recover any damages arising
from the violation. Rights under this paragraph apply equally to actual or threatened violations of
the terms of this Grant. Both parties agree that the remedies available at law for any violation of
the terms of this Grant are inadequate and that either party shall be entitled to seek the injunctive
relief described in this paragraph, both prohibitive and mandatory, in addition to such other relief
including specific performance of the terms of this Grant, without the necessity of proving either
actual damages or the inadequacy of otherwise available legal remedies. The remedies described
in this paragraph shall be cumulative and shall be in addition to all remedies hereafter existing at

law or in equity. Furthermore, the provisions of California Civil Code Section 815 et seq. are



incorporated herein by this reference, and this Grant shall include all of the rights and remedies
set forth therein.

B. Cost_of Enforcement. In any action, suit or other proceeding undertaken to
enforce the provisions of this Grant, the prevailing party shall be entitled to recover from the non-
prevailing all reasonable costs and expenses including, without limitation, attorneys’ and experts’
fees and costs, and if such prevailing party shall recover judgment in any action or proceeding,
such costs and expenses shall be included as part of the judgmeni. In addition, any costs of
restoration shall be borne by the party responsible for the violation of the terms of this Grant.

onablé discretion, determines

e significant damage to the

Conservation Easement,

I gto the other or without
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C. Emergency Enforcement. If either party, in its
that circumstances require immediate action to prevent or mil
Conservation Values or to prevent breach or extinguishui
Grantee may pursue its remedies under this paragraph witk
waiting for the period to cure to expire.

or such right or remedy.

E. Acts Beyond Grantor ined in this Grant shall be

construed to entitle Grantee to bring anyyaction against: ator for any injury to or change in the
by 457

Property resulting from causes beyond G%nt ludlng fire, flood, storm, and earth

movement.

Transfer. dnd absolute discretion, transfer all or any of its
ith the City oﬁB& Grove’s prior written consent, which consent

1)/Grantee requlres as a cond1t1on of such transfer

Pissued thereunder, and such organization shall be an entity
4315 et seq. or any subsequent State law governing the creation,
] ation easements; and (3) Grantee shall provide Grantor with notice of
the assignment, t provided by Grantor to Grantee, within thirty (30) days prior to the

effective date of the

burden and run with the’Property forever. Every provision of this Grant that applies to the Grantor or
Grantee shall also apply forever to and shall burden or benefit, as applicable, their respective agents,
heirs, devisees, administrators, employees, personal representatives, lessees, and assigns, and all other
successors as their interest may appear. Grantor agrees that transfer by Grantor of any interest in the
Property shall be in compliance with all applicable provisions of this Grant .

9, Representation and Warranties.

A. Hazardous Materials. Grantor represents and warrants that Grantor shall comply with all
Environmental Laws (as defined below in this Grant) in using the Property and that




Grantor shall keep the Property free of any material environmental defect, including,
without limitation, contamination from Hazardous Materials, as that term is defined
below in this Grant.

B. Authority to Grant Easement. Grantor has full right and authority to grant the
Conservation Easement to Grantee.
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as and has no knowledge of any
material v1olat10n of any federal, state, county or other govemmental or quasi-
governmental statute, ordinance, regulation, law or aamm st e or judicial order with
respect to the Property. ;

% or any ion thereof relating to or
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work performed for, materi
responsible f

nsible for bbtammg any applicable governmental permits and
1 d . this Grant, and any act1v1ty or use shall be undertaken in

led Parties™) from and against any costs, liabilities, penalties, damages, claims
or expenses (including, without limitation, reasonable attorneys’ fees and costs) and
litigation costs (collectively, “Damages™) which the Grantee Indemnified Parties may
suffer or incur, to the extent that they are a result of or arise out of any of the following:
(a) the activities of Grantor on the Property; (b) the inaccuracy of any representation or
warranty made by Grantor; (c) the breach by Grantor of any provision of this Grant; or
(d) any injury to or the death of any person or physical damage to any property resulting
from any act, omission, condition or other matter related to or occurring on or about the
Property, caused by Grantor, except to the extent caused by the negligence or willful
misconduct of any of the Grantee Indemnified Parties. Without limiting the foregoing,



B.

Grantor shall indemnify, defend, and hold harmless the Grantee Indemnified Parties for
all of the following:

1. Taxes. Any real property taxes, insurance, utilities or assessments that
are levied against the Property, including those for which exemption
cannot be obtained, or any other costs of maintaining the Property.

Hazardous Materials. Any Hazardous Material, as that term 1s defined in
Paragraph 16, present, alleged to be present as a result of Grantor’s
actions, or otherwise connected in any wa he Property, whether by
or after the date of this Grant. N

o

suffer or incur, to the extent that they a
(a) the activities of Grantee on the Brop

r cal dage to any propeny resultmg
from any act, omission, copdition or other matteffelated to or occurring on or about the

Property, caused by Grant?é%gzgcept to the extenth
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required by this document, the initiating party shall give written
ribed below, and detailed information to the other party. The
e proposed activity and notify the initiating party, within
of notice of any objections to such activity. Any objections

deliverégi(ly in person; (2) by certified mail, return receipt requested, postage paid; (3)
by facsit le with the original deposited with the United States Post office, postage
prepaid on the same date as sent by facsimile; or (4) by a reputable overnight courier that
guarantees next day delivery and provided a receipt, and addressed as follows:

To the Grantor: City of Elk Grove
Development Services
8401 Laguna Palms Way
Elk Grove, CA 95758
Attn; Real Property Manager



with a copy to: City of Elk Grove
8380 Laguna Palms Way
Elk Grove, CA 95758
Attn: City Attorney

To Grantee: The Nature Conservancy
201 Mission Street, 4™ Floor

nnnnnn A QAINE

Attn: Legal Department

with a copy to: The Nature Conservancy

Cosumnes River Preserve
13501 Franklin Blvd
Galt, CA 95632

-
days before exercising any
any Conservation Values.

g umstance is found to be invalid, the remainder
e Conservation Easement, and the application of
.01 cucumstances other than those as to which it is found to be

Conservation Easement (minus any increase in value after the date of this grant
attributable to improvements) by (2) 68%, which is the ratio of the value of the
Conservation Easement at the time of this grant to the value of the Property, without the
deduction for the value of the Conservation Easement. For Purposes of this paragraph,
the ratio of the value of the Conservation Easement to the value of the Property
unencumbered by the Conservation Easement shall remain constant.

If for any reason there is an extinguishment of any of the restrictions of this Grant on a
subsequent sale, exchange, or taking of the Property, Grantee shall be entitled to a portion
of the proceeds at least equal to the amount determined in accordance with this



paragraph. If such extinguishment occurs with respect to fewer than all acres of the
Property, the amounts described above shall be calculated based on the actual number of
acres subject to extinguishment. If there is no extinguishment of any of the restrictions of
this Grant on a subsequent sale, exchange, or taking of the Property, Grantee shall have
no rights to any portion of the proceeds.

B. Judicial Extinguishment. It is the intention of the parties that the Conservation Purposes
of the Conservation Easement shall be carried out in perpﬁuuy, and that liberal
construction of this Grant is expressly required for puzposes of effectuating the
Conservation Easement in perpetuity, notwithstanding ecgh u;_ hardship or changed

conditions of any kind.

restnctlons 1mposed by this Grant, Grantor aﬁ“: G 1 appropnate actions

] 2incidental or direct
damages resulting from the taking. All expenses 1ncvr1\rred by Grantor* rantee in such
action shall be paid out of the recav ceedst\ The remammg ¢ceds shall be
divided consrstent w1th the provxslons o (i

condemnation purposes the Conservation Easemel
nght Pursuant to its rlghts Q@"ﬂ Callfomla Gover
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t Code Section 65864 et seq., the
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Property.

15. Interpretation.

A. }' It is the mtent of this Grant to preserve the condition of the

n Purposes protected herein, notwrthstandmg

d conditions of any kind. The Conservation Purposes described herein
est and most productive use of the Property No remedy or electlon

party shall be employed in the interpretation of this Grant. In the event of any conflict
between the provisions of this Grant and the provisions of any use and zoning restrictions
of the State of California, the county in which the Property is located, or any other
governmental entity with jurisdiction, the more restrictive provisions shall apply.

B. Governing Law. This Grant shall be interpreted in accordance with the laws of the State
of California, and shall be subject to the provisions of Civil Code Section 815 et seq. or
any subsequent State law governing the creation, transfer and enforcement of
conservation easements.



C. Captions. The captions of the various paragraphs and subparagraphs of this Grant and its
exhibits have been inserted solely for convenience of reference and are not part of the
Conservation Easement and shall have no effect upon construction or interpretation.

D. No Hazardous Materials Liability. Notwithstanding any other provision herein to the
contrary, the parties do not intend this Grant to be construed such that it creates in or
gives to Grantee:

(a) the obligations or liabilities of an “owner” or “operator” as those words are defined

afinad hala
and used in Environmental Laws, as defined below, inc

‘_"‘&, without limitation, the
Comprehensive Environmental Response, Compensatio nd Liability Act of 1980, as

amended (42 USC § 9601 et seq. and hereinafter “CE

(b) the obligations or liabilities of a person ﬁc;gcﬁbcd in 42 §9607(a)(3);
A S
(c) the obligations of a responsible per gfi"hndé“ any applicab ironmental Laws,

as defined below;

(d) the right to investigate and remediaf
associated with the Property; or

(¢) any control over Grant
clean up any Hazardous;

E. Definitions.

ce Account Act (Cal. Health & Safety Code §25300 et seq.), and in
opted and publications promulgated pursuant to them, or any other

v nemtal T s o

iental Laws now ini cucu. or cudu.cu ducr Ullb (laIC

“Environmental Laws” includes, without limitation, any federal, state,
local, og:ddministrative agency statute, regulation, rule, ordinance, order or requirement
relating to pollution, protection of human health, the environment or Hazardous
Materials.

16. Subsequent Liens on Property. No provision of this Grant is intended to be, nor should it be,
construed as impairing the ability of Grantor to use the Property as collateral for subsequent borrowing,
provided that any subsequent deed of trust, mortgage, lien, or encumbrance arising from such a borrowing
must, at all times, be subordinated to the Conservation Easement and this Grant. Any successor interest
of Grantor, by acceptance of a deed, lease or other document purporting to convey an interest in the

10



Property, shall be deemed to have consented to, reaffirmed and agreed to be bound by all of the terms,
covenants, restrictions and conditions of this Grant.

17. Access. Nothing contained in this Grant shall give or grant to the public a right to enter upon or
use the Property or any portion thereof where no such right existed in the public immediately prior to the
execution of this Grant. Grantor shall undertake all reasonable actions to prevent the unlawful entry and
trespass by persons whose activities might materially diminish or impair the Conservation Values;
provided, however, that Grantee acknowledges that Grantor may aliow public access to the Property or a
portion thereof, so long as such public access does not materially diminish or impair the Conservation
Values.

18. Subsequent Transfers; No Merger. Grantor shall inco the terms of this Grant by
reference in any deed or legal instrument by which Grantor d1vest§gény interest in the Property, including
without limitation, any lease. Grantor shall give Grantee at least“tlglrty (30) ys written notice prior to
the date of such transfer, which notice shall include the na \_ffé%ddress and ‘tel: Qone number of the
transferee. Grantor’s failure to perform any act required b 2 1is graph shall ﬁb :impair the validity of
the Conservation Easement or this Grant, or limit its e Kﬁorteablhty in any way. An;\‘s iccessor in interest
of Grantor, by acceptance of a deed, lease, or other*da ent pu porting to convey an’interest in the
Property, shall be deemed to have consented to, reaffirm d“to be bound by, all of the terms,

covenants, restrictions, and conditions of this Grant and the (\f’o\

19. Entire Agreement. This Grant, ?Qg gr with the atta\g_,‘ hexhibits and schedules, and any

documents incorporated herein by reference, b , the entire agri f the parties with respect to
a1 : d
the subject matter hereof, and supersedes all pﬂ%jﬁr sment. and underst T

20. Amendments. This Grant may be am? de /81 ;
Grantor and Grantee and recorde&f“ pith the Sacrame 1o County ‘Ii%%order s office. Any such amendment
shall be consistent with_the i ié«and shall comply with Section 815 et seq. of the

igned .in" one or more counterparts, all of which shall

e executed this Grant as of the date first above written.

City Of

¢ The Nature Conservancy,
a municipal

a District of Columbia nonprofit corporation

By: By:
Name: : Name: B
Its: : Its:
&
EXHIBITS:

Exhibit A — Legal Description of Property
Exhibit B — Map of Property

Exhibit C — Permitted Uses of the Property
Exhibit D — Prohibited Uses of the Property
Exhibit E — Prohibited Plants
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State of )

) ss.
County of )
On before me, , a Notary
Public, personally appeared , proved to me, on

the basis of satisfactory evidence, to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they execuied the same in his/her/their authorized
capac1ty(1es) and that by his/her/their signature(s) on the instrument the person(s) or the entity upon

11 10

behalf of which the per. SOII(S ) aaea executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of Calii
true and correct.

that the foregoing paragraph is

Notary Public

State of

County of

, a Notary
, proved to me, on

12



Exhibit A

Legal Description of Property

[Legal Description Underlies this Exhibit A Cover Page]

{00064443.DOC.2}A-1



Exhibit B

Map of Property

[Map Underlies this Exhibit B Cover Page]

{00064443.D0C.2}B-1



Exhibit C

Permitted Uses of the Property

The uses set forth in this Exhibit C detail specific activities that are permitted under the Conservation
Easement. The uses set forth in this Exhibit C are also intended to provide guidance in determining the
consistency of other activities with the Conservation Purposes. Notwithstanding the uses set forth in this
Exhibit C and, notwithstanding any provision of this Grant to the contrary, in no event shall any of the
permitted uses of the Property (whether set forth in this Exhibit C or elsewhere in this Grant) be
conducted in a manner or to an extent that diminishes or impairs me G "ervauon Values or that

otherwise violates this Grant.

1. Historical Agricultural Practices. Except as prohibit
Grant, Grantor may continue historical agricultural practices on t
as set forth in the Report, to the extent that such practlces are consi

impair the Conservation Values or the Cons
diminigsh or impair the naturally occurring &gos
impacts caused to such ecosystems that are%‘

ast

nesticides. herbicides and/or biocides ag long
pesticides, herbiciaes and/or biocCides as long as

,e Pmnertv (not mc]udmg any

significant pollutiof ‘

consistent with and nish or impair the Conservation Purposes of the Conservation Easement:

(a) grazing of lWestock;

(b) cultivation and harvest of alfalfa, clover and other permanent pasture; and

(c) substitution of new fertilizers, pesticides and herbicides for those Grantor presently uses,
provided that such use, including, but not limited to, the amount, frequency, and manner of
application shall be in accordance with all applicable Laws, and such use does not diminish
or impair the naturally occurring ecosystems existing on the Property (not including any
impacts caused to such ecosystems that are the intended result of the application of such
fertilizers, pesticides, herbicides and/or biocides as long as the application of such substances
has been conducted in accordance with the instructions for application set forth for such

{00064443.D0C.2}C-1



substance and such application is consistent with those good farm management practices that
are customary in the general geographic area in which the Property is located).

Except as expressly permitted in the immediately preceding sentence, the cultivation and harvest of any
non-annual crops on the Property requires Grantee’s prior approval in accordance with the notice and
approval provisions contained above.

in, repair, replace anc
Property as of the date of this Grant. Grantor, with Grantee’s ]
maintain new fences anywhere on the Property for purposes r‘aSOuabie : mary management of
agriculture, livestock, and wildlife.

3 Fences Grantor mav mai

1
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4, Irrigation Systems. Grantor may maintain, repair, r ild any irrigation systems
, aintain new irrigation
system improvement anywhere on the Property for purpose Omary management of
agriculture, livestock, and wildlife. Grantor may use pét i
permitted uses of the Property. Grantor may construc
up to a one-acre portion of the Property to store sug

intain, regalr replace an e pond on
led water and ass001ated ﬁ‘a tructure and

however, that (a) such pond shall only store water that will be “on the Property i in connectlon w1th
X i ensions of the pond shall be subject
to the prior written consent of Grantee, which# fiteasonably withheld.

5. Roads. Grantor may maintain i currently existing levels of
improvement, and construct and maintain such ﬁ& d'and otherwise unimproved roads as may be
reasonably necessary for Grantor’s agncultural agtivi i rty and in a manner that shall not

Jor the Conservation Purposes of the
new roads may not be constructed unless prior

this Paragraph, provide ver, that commercial fish farms are prohibited. Control of predatory and
problem animals shall Selective control techniques, which shall be limited in their effectiveness to
specific animals which have caused damage to agriculture, livestock and other property.

7. Water Resources. Grantor may develop and maintain such groundwater resources on the
Property as are necessary or convenient for agricultural, livestock, and wildlife habitat uses in a manner
consistent with this Grant. Grantor may maintain such surface water resources on the Property as are
noted in the Report as currently existing on the Property.

8. Passive Recreational Uses. Grantor may conduct passive recreational uses on the Property,
including, but not limited to, bird watching, hiking, horseback riding, and picnicking, provided that these
uses require no surface alteration or other development of the Property.
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9. Signs. Grantor may erect a reasonable number of signs or other appropriate markers in
prominent locations on the Property, visible from a public road, which identify agricultural or open space
activities on the Property and/or state that no trespassing or no hunting is allowed on the Property.

10. Transfer of Property. Grantor may transfer the Property, provided that the transfer is not
prohibited under the terms of this Grant, and that Grantor notifies Grantee before the transfer of the
Property, and the document of conveyance shall expressly incorporate by reference this Grant. Leasing of
the Property for a period of five (5) or more years must be approved in writing by Grantee, whose
approval shall not unreasonably be withheld. The failure of Grantor to perf%'\m any act required by this
Paragraph shall not impair the validity of this Grant or the Conservafifity Fasement or limit the
enforceability in any way. ' "

11. Residual Rights; Prior Approval. Except as exl " (imited herein, Grantor may
i v e the Property for any
purpose which is consistent with and does not diminish or impg 166 161V alues of the Property

historic or new practices or activities are permitted or
of the Property or the Conservatlon Purposes of the

practices or activities.
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Exhibit D

Prohibited Uses of the Property

Though not an exhaustive list of prohibited uses, none of the uses described below shall be made of the
Property. The following are set forth both to list specific prohibited activities on the Property, and to
provide guidance in determining whether other activities are not consistent with the Conservation

e
Purposes of the Conservation Easement:

1. No Subdivision. The legal or de facto division, subdiviston, 0z tioning of the Property,
any fee transfer of less than the entire Property. ;
commercial or industrial
pressly permitted by the

2. No Non-Agricultural Commercial Uses. The establi
uses on the Property, other than the agncultural uses and commer

(a) the estabhshment or maintenance of any commerci
enclosed area where domestic livestock are grouped
planting and cultivation orchards or vineyards; (c) thé:
greenhouses or plant nurseries; the (d) establishment or
establishment of any multi-family dwellings.

3. No Use or Transfer of Develop ights. ' ressly permitted by the terms of
this Grant, the exercise of any developm i the Property, including without
limitation, the construction or placement of i ngs, golf courses, camping
accommodations boat ramps, bridges, mobile hames, trailers, permanent tent fagﬂmes Quonset

zvelop £ Except soils, sands and other material as approprlate for the
ther agﬁ{utles expressly permitted on the Property in this Grant, the
inerals, gas, hydrocarbons, soils, sands, gravel or rock or any other
the Property.

cultivation and harvest of any orchards, vineyards, artichokes, asparagus, sod, rice, safflower, or cotton.

6. No Dumping. The dumping, storage, or other disposal of non-compostable refuse, trash,
sewer sludge or unsightly or toxic or Hazardous Materials or agrichemicals, except that fertilizers,
pesticides, biocides, and herbicides expressly permitted under the terms of this Grant may be stored on the
Property, provided that such storage is in full compliance with applicable Laws, best management
practices, and does not diminish or impair the Conservation Values of the Property.
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7. No New Roads. The construction, reconstruction or replacement of any roadways, except as
expressly permitted under the terms of this Grant, without the consent of Grantee.

8. No Destruction of Native Trees or Shrubs. The removal, cutting or destruction of native trees
or shrubs on the Property, except for disease or insect control or to prevent property damage or personal
injury and except for the removal of native trees that are four inches or less in diameter when measured at
chest height from those areas of the Property that are used by Grantor for agricultural purposes permitted
under this Grant.

9. No Biocides. The use of fertilizers, pesticides, biocides, and

1. No Alteration of Natural Water Courses; Degf; Y Except with the
prior consent of Grantee, the manipulation or alterati y , Wetland, streambank,

allowed to conduct any of the uses specifically perrmtted in fant even if such uses result in some
adverse impact on water quality so long as, : nducted in full compliance with all

applicable Laws and consistent with thos
geographic area in which the Property is |

12. No Imnairment of Water Richts

NO Mmpalirment o1 W ater i1gnis.

rights appurtenant to the Propert : ingitle to the Property, o

n

U‘ ancnmhrance nf‘ ratar Ar wator

encumorance o1 wailr Or waicr

other action

ecGrantor to sell rights to use water, or to use water
“on a temporary basis (maximum one-year
anently impair the ripartan or other water rights
below what is necessary for present or future

Nothing in this prowg; i
on the Propcrty, or on

Purposes of t

14. i The ys¢-of any motorized vehicles off designated roadways, except for agricultural
purposes.

15. Introductionf of Non-native Species. The intentional or reckless introduction of non-native
plant or animal species which may in Grantee's determination threaten the Conservation Values of the
Property or the Conservation Purposes of the Conservation Easement, which species include, but are not
limited to, the plants, trees and weeds described in Exhibit E which is attached to this Grant and
incorporated herein by reference. Grantor shall not be considered reckless for failure to prevent,
investigate or research any potential manner that such items may be introduced to the Property if such
prevention, investigation or research is not within Grantor’s normal business practices, or such potential
manner has not been brought to Grantor’s attention.
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16. Subsequent Transfers. Conveyance by Grantor of any interest in the Property in a manner
that would directly or indirectly violate the prohibitions of this Exhibit D, or in any other manner that
does not comply with the requirements of this Grant.

17. No Hazing. The hazing or other disturbance of Swainson’s hawks or other migratory birds
on, approaching, or leaving the Property for the purpose of, without limitation, discouraging the presence
of or habitat use by Swainson’s hawks and other migratory birds on the Property.

8. Junkyards. The storage or disassembly of inoperable automo%ASf, machinery, equipment,

1 4+l ~F .
trucks, an r purposes of storage, sale, or rental of s

=
£
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Exhibit E
Prohibited Plants

For purposes of the Conservation Easement, an “Invasive Species” is defined as a plant species that is
(i) non-native to the ecosystem under consideration and (ii) whose introduction causes or is likely to cause
economic or environmental harm. Grantor and Grantee agree that the planting of any Invasive Species
which is at the time of planting listed with a rating of “High” in the California Invasive Plant Inventory
(the “CIPI”), published by the California Invasive Plant Council (Cal-IPC) Aghall be prohibited by this
Grant. If Cal-IPC ceases to exist or if its CIPI ceases to be updated re y, then a similar listing
prepared by an organization of the same caliber and endorsed by the sarpgss upport’ers of Cal-IPC shall be
substltuted for the CIPI for the purposes of this exh1b1t as mutually gy Grantor and Grantee, each

e ¢ a rating of “High” as of

the date of this Grant:

Common Name

barb goatgrass

xeroides

alligatorweed

European beachgrass

giant reed

Saharan mustard, African mustard

red brome 5. Rubens (=B. rubens)

downy brome, cheatgrass

Hottentot-fig, iceplant

spotted knapweed “Wl¢@entaurea matulosa (=C. bibhersteinii)
yellow starthistle V. Centaurea $olstitialis

jubatagrass @,ortaderza Jjubata

pampasgrass % ”rtdﬂerza selloana

Scotch broom :
i elairea odorata

Brazilian egéria Egeria densa

urple ygldtgrass Ehrharta calycina

Eichhornia crassipes

water/ ygg;_‘plh
leafy spurbe .

Euphorbia esula

fennel Foeniculum vulgare

French broom Genista monspessulana

English ivy, Algeh h1v) Hedera helix, H. canariensis

hydrilla Hydrilla verticillata

perennlal pepperwood, tal} whltetop Lepidium latifolium

Uruguay water-primrose” Ludwigia hexapetala (=L. uruguayensis)
creeping water-primrose Ludwigia peploides ssp. montevidensis
purple loosestrife Lythrum salicaria

parrotfeather Mpyriophyllum aquaticum

(list continues on next page)
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Common Name

Scientific Name

Eurasian watermilfoil

Mpyriophyllum spicatum

Scotch thistle

Onopordum acanthium

Himalaya blackberry, Armenian blackberry

Rubus armeniacus

giant salvinia

Salvinia molesta

red sesbania, scariet wisteria

Sesbania punicea

smooth cordgrass, Altantic cordgrass

Spartina alterniflora

dense-flowered cordgrass

Spartina densiflora

Spanish broom Spartium junceum %,
medusahead Taeniatherum caputimedusae
smallflower tamarisk Tamarix paryiflora_< >
salt cedar, tamarisk Tamarixfamosissima <
gorse Uleg@’ opaeus
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EXHIBIT B

FUNDING AGREEMENT

This FUNDING AGREEMENT (“Agreement”), dated as of , 2008, is entered
into by and between The Nature Conservancy, a District of Columbia non-profit corporation
“TNC”) and the City of Elk Grove, a municipal corporation (“City”), with respect to the

AV diGna o,

RECITALS

A. City is the fee owner in and to that certain real

B. Concurrent with this Agreement, TNC¢ih t certain Grant
Deed of Agricultural and Swainson’s Hawk Habi ’
City is granting to TNC a conservation easement over

C.
has agreed to pay, TNC an endowment in*atizamc i giteimburse TNC for costs incurred

ament and thog
WALLAVWALL CRIAGE LLLIVYD

anal amannte nralanta,

2
in connection with TNC’s acauisition of f onal amounts qu_,\.«vu.«d tu

111 VViiiaVweivs VWISV U

n i g Amount. At or before the date the Easement is
acramento County, California, City shall forward to TNC

&

1mn}e ia
follows:

2,
N
=]
>N
Y
&
3

e -
IDCIUGIIlg IHC\I qumg (1 ) costs incurred oy TNC to acqulre the basement and (11) costs tO

hold and managgfthe Easement for the first three years;

(b) second, the amount of $15,000 to establish a legal defense fund for the
Easement (“Legal Defense Fund”); and

(©) then, the amount of $62,620 to establish a permanent, non-wasting
endowment (“Stewardship Endowment”), the earnings from which will be used to pay
costs incurred to monitor and steward the Easement in perpetuity following the first three
years of TNC ownership of the Easement.
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2. Funding Amount. Based on the diligent inquiry, experience and expertise of TNC
in acquiring and holding conservation easements in the general region where the Property is located
and elsewhere throughout California, TNC has calculated the Funding Amount as its good faith
reasonable estimate of the amount necessary to pay those costs associated with its acquisition of the
Easement and the perpetual monitoring and stewardship of the Easement, as detailed more
specifically in the Property Analysis Record attached hereto as Exhibit-B and incorporated by

reference herein (“PAR”) The F undm g Amount shall be the only amou ,4&%% payable by City to TNC

se‘lQent.
eposit, maintain, manage,
th in Paragraph 1 above

TNC shall at all
d and any and all

.......... A R D TS L T
for TNC’s acquisition and perpetual monitoring and stewardship of th

3. Management of Legal Defense Fund. TNC

ternal endowment rules, the

;é‘ ‘Endowments — Accountlng
géific to these funds include the

Paragraph 1 above and consistent with th A g
current version of which is attached hereto 4t
Rules”), as they may be revised from time t
following: _

(a) Pooled Funds The Stewardshlp Endowment funds shall be invested with
TNC’s centnifll' bled funds and accountedforsusing a separate fund center. TNC shall at

2 generated on the Stewardship Endowment to pay for actual costs
v, TNC 1in nnection with TNC’s ownershin. monitorine, stewardship and

S wASNSRA ¥V awasx ¥V RAWA Ullly ALANRAIAVUE 1116’ DLW YY uoxuy CAiiNg
the Ea’éement

(b)  Permissible Expenditures. All Stewardship Endowment funds shall be used
solely to pay for (i) the direct costs and allowable indirect and administrative costs of the
purposes of the Stewardship Endowment set forth in Paragraph 1 above, in compliance with
the terms of this Agreement, or (ii) at the request of TNC, such other projects approved in
advance in writing by City, in City’s sole and absolute discretion. No portion of the
Stewardship Endowment shall be used to pay any costs associated with any property or
project other than the Property or the Easement unless approved in advance in writing by
City, in City’s sole and absolute discretion.
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(c)  TNC Investment Policy. TNC shall deposit and maintain the Stewardship
Endowment funds in an interest-bearing account in the name of TNC, which account shall
be prudently managed in accordance with the Investment Policy adopted by TNC’s Board
of Directors (“TNC Board”), the current version of which is attached hereto as Exhibit D
(“TNC’s Investment Policy”), as it may be revised from time to time.

(A Clalenlatinn n

\U} Aalvuialivil L

which endowment earnings can be spent (the “Approved Rate’ %The Approved Rate is set
in a manner designed to provide adequate cash flows to ghieety INC’s programmatic
requirements while preserving principal and maximizinghe returns of TNC’s pooled
investments. The amount that will be available fromghe S
expenditure pursuant to this Agreement for a given ﬁscﬁl ‘year

will, under currently apphcable TNC pohcres be calculated by ap

-h
W

end'r}n Allowance. Each vear. the TNC Roard sets a rate at

the Approved Rate
eding three calendar
E D(G) allocated to

years, and then deducting from the result a pomon (determmed by the
dsts”). The

the cost of managing the centrally pooled investments (thc “Administrati

current Approved Rate is 5.5%, of which one—half percentage point (0.520) is currently
allocated to Administrative Costs.
5. Written Reports. TNC shall dehver a written report to City on an annual basis as

neda ant and tha halan tha T agal™] fonon T-‘c‘nnﬂ and Qtawardchin

+ha
lU ulU _)’Cal > a\.«uvu_y ana i vaiance l\llllalllllls in e Lyugal NAIOv L IU aus Owivvaiuosipy

Endowment, with such reports due in each* case ‘by: the. November 1mmed1ately following the
applicable nscal year, it being agreed that each * Ilscal ye;‘_, *.for __purposes of this Agreement shall
begin on July 1* of a glver;{gal dar year and end on  June 30'}‘;‘offthe subsequent calendar year. The
written report shall alsonclude ‘any revisions to TNC’s intérnal endowment rules and the TNC
Investment Policy herr potential impact ‘on the Legal Defense Fund or Stewardship
Endowment. One € each téport shall be delivered to City as specified in Paragraph 10

Raing raleaaced tao Trancfarae Trancfareae chall anter intn a hindino

th A~ |2 IR 1ok Fand
uiCicori. 11iul \% UVEL LUHIUO UVLILE IVIVAOLVU TV 1 1IAIISIVIVY, 1 1QLISIVIVY OL1IGLIL VAW 1L a Uliliuiiig
[

wntten fundmg agr ment W"th City that memorializes transferee’s obligations respectmg use of
cé; monitor and steward the Easement, which agreement shaii be in form

and substance substantlally similar to this Agreement.

7. Representations, Warranties, and Responsibilities. = Except as otherwise
explicitly stated in this Agreement, TNC makes no representations or warranties, express or
implied, whether in this Agreement or elsewhere, regarding the investment of or future income
from the Stewardship Endowment, and shall have no liability to City or any other person or entity
in the event that there is any decrease in the Stewardship Endowment, or any failure of expected
income from the Stewardship Endowment actually to be earned.
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8. Attorneys’ Fees. The prevailing party in any suit, action, counterclaim, or
arbitration arising out of this Agreement (including, without limitation, enforcement of any award
or judgment obtained with respect to this Agreement) shall be entitled to recover a reasonable
allowance for attorneys’ fees, litigation expenses, and the cost of arbitration in addition to court
costs. The parties shall bear their own court costs, litigation expenses, and attorneys’ fees in any
other matter.
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9. Governing Law. This Agree

accordance with the intemal laws of the State
laws.

o
»-+;

mrsnmninlac ~ s L
Cahfum.a dwwsa;}*ms l.uu p}ca Uf ' t 01

A 0
10.  Notices. Any notice or other communication requ1red'o permitted to be given to
any party hereunder shall be in writing and delivered pe sonally or sentiby reputable overnight
commercial courier or by regular mail, return receipt ?quested «as follows:

If to City: And'to -;3:1
w:wm L4

City of Elk Grove City of Elk Grove A )

Attn: City Attorney . Attn: Enwromnental Planning Manager

8480 Laguna Palms Way Development:Services — Planning

Elk Grove, California 95758 <8401 Laguna P 2\
Phone (for courier services): ““Elk‘Grove, Califort
Fax: (9 1 6) 691-4007 Phone {f\’)i’ couri x’éf services )

. __Fax: (916)691 3175

If to TNC: ."gAnd to:

The Nature Conservancy

fiAttn Cosumnes River Project Director

- 13501 Franklin Blvd

Galt, CA 95632

Phone (for courier services): (916) 684-2816
Fax: (916) 683-1702

The Nature Conservancy ‘43
th Floor

ed to have been given (i) upon delivery, if delivered p"sgnally, (ii) on the
g depos‘i? with a reputable overnight courier, if delivered by such ourier, (iii)
three (3) business days following deposit in the United States Mail, first class pObtdgc prepaid, in
each case properly addressed as set forth above. The addresses for the purposes of this paragraph
may be changed by g1v1ng written notice of such change in the manner provided herein for giving
notice. As an additional alternative form of delivering a notice pursuant to this Agreement, any
party may give a notice to another party by telecopier or facsimile transmission (by “fax”);
provided, however, that any notice given by fax must also be given in one of the other methods set
forth above, and each notice delivered by fax shall be deemed given on the date of successful
transmission, unless the transmission is completed on a non-business day, or after 5:00 p.m. on a
business day, in the recipient’s time zone, in either of which cases it shall be effective on the next

following business day.

business day foli
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11.  Time of Essence. Time is of the essence of this Agreement and each provision
herein contained.

12.  Counterparts. This Agreement may be executed in two counterparts, each of
which shall constitute an original and taken together shall constitute one and the same Agreement.

13. Assngnment Neither party may asmgn its rlghts or oblxgatlons hereunder without
the prior written consent of the other party. Subject to the foregoi /g@éﬁgetwn this Agreement
shall be binding upon and inure to the benefit of the parties heretos nd their respective permitted

heirs, successors and assigns.

y provision of this
ajver of any other
\such provision

14.  Waiver. Any waiver by either party to this‘kg{eement
Agreement must be given in writing. No waiver shalls ¢ ¢construed as
provision of this Agreement, nor shall such walver/be construed as a waiv
respecting any future event or circumstance. :

15. Headings. The headings used in this Agr ement are for convenience only and shall
not determine the interpretation, constructlon or meaning of th;s Agreement

16.
certifies that he/she

PR P

PO I b a1 <
no aaaitional signatu

h she is 31gnmg, and that
1€ AflCt 1vities eomemplatea nerem

construed in light of i ~'bits schedules, and addenda attached to and
referred to in this Agree ) i '
their entirety L %1@"
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In witness whereof, TNC and City have signed this Agreement by the respective authorized
officers as set forth herein to be effective on the date executed by the County.

City of Elk Grove The Nature Conservancy,

a District of Columbia non-profit corporation

o)
=<

(signature)
Name:
Title:
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Exhibit A

Legal Description of the Property

[Legal Description of the Property underlies this Exhibit A cover page]




Exhibit B

Property Analysis Record

[Property Analysis Record underlies this Exhibit B c/géyfgr page]




Exhibit C

TNC Endowments — Accounting Rules

[TNC Endowments — Accounting Rules underlies this Exhibit C cover page]}




Exhibit D

TNC Investment Policy

[TNC Investment Policy underlies this Exhibit D cover page]
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CERTIFICATION
ELK GROVE CITY COUNCIL RESOLUTION NO. 2008-205

STATE OF CALIFORNIA

)
COUNTY OF SACRAMENTO ) ss
CITY OF ELK GROVE )

i, Susan J. Blackston, City Clerk of the City of Elk Grove, California, do hereby

certify that the foregoing resolution was duly introduced, approved, and adopted
by the City Council of the City of Elk Grove at a regular meeting of said Council
held on August 27, 2008 by the following vote:

AYES : COUNCILMEMBERS: Davis, Hume, Scherman, Cooper, Leary
NOES: COUNCILMEMBERS: None
ABSTAIN : COUNCILMEMBERS: None

ABSENT: COUNCILMEMBERS: None

e Wl A

Susan J. Blackstoh, City Clerk
City of Elk Grove, California




